LA

REs'rRJ_:c'rxdus AND PROTECTIVE COVENANTS
FOR_CHAPEL CREEK, SECTION FIVE,
SIX, SEVEN AND EIGHT
H.D.S., Inc., an Indiana Corporation, being the sole owner
Sevt i’ ’ 2037 .
of all lots in Chapel Creek, Section &ix, Plat No. AZhR as the
same appears of record in the Office of the Recorder of Floyd
County, Indiana, in Misc. Drawer ___ _, Instrument No. ., doas
hereby impose the following Restrictions and Protective Covenants
upon each lot within the ?1&1‘. of Chapel Cresk, Section Six and
Section Seven and Eight when recorded, for the mutual benefit of
all persons, f£irms and corporations who may now or hereatfter have
any vested lnterest, legal or egquitable, in any iot: within such
development. v -

1. Primary Use Restrictions.

No lot shall be used except for private single Family
residential purposes. No structure shall be eraected, placed or
altered or permitted to remain on any lot except one single family
dwelling degigned for the occupancy of one family (including any
domaastic servants living on the premisesa), not to exceed two and
one-half (24) stories in height and containing a private garage
attached for the socle use of the owner and occupants of the lot.

2. Approval of construction and Landscape Plans.

No structure may be erected, placed or alterad on any lot
until the construction plans and building specifications and a plan
showing the (a) location of improvements on the lot; (b) the grade
elevation (including rear, front and side alevations):; {(c) the type
of exterior material (including delivery of a sample thereof); and
{(d) the location and size of the driveway (which shall be
concrete), shall have been approved in writing by the Developer.

References to the "Developer" in this paragraph shall
jnclude any person, f£irm, corporation ox agszoclation to whom
Developer may assign the right of approval. Referances to
wgtructure" in this paragraph shall include any bullding (including

a garage), fence ox wall. s L
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_ Re!erenc; to “strﬁégu:e” in_ﬁhii paragraph shall include aﬁy

. building (including a garage), fence or wall {including retaining’
-walls and head walls), storage sheds or barns, antennae (excepting
standard small television antennas) and microwave and other -

recéive#i and transmitters (including those currently called
-“ngteliite dishes"). _

3. Bulilding Materials: Robf; Builder.

{a) The exterior building material of all structures shall
extend to a minimum of six (6) inches below ground level and shall
be aeither brick, stone, brick veneer or stone veneer or a
combination of same. ngever, Developer racognizes that the
appearance of other exterior building materials (such am wood
siding) may be attractive and innovative, and reserves tha right to
approve in writing the use of other exterior buiiding materials.

- {b) The xoof pitch of any residential structure shall not
be 193; than six (6) inches vertical for every twelve (12) inches
horizontal for structures with more than one (1)} story, and =ix (6)
inches vertical for every twelve (12) inches horizontal for one (1)
story structures.

(¢} The general contractor constructing the residential
sEtructure on any lot shall have been in the construction business
for a period of one (1) years and must have supervised the
construction of or bullt a minimum of six (6) hones. Developear
makes this regquirement to maintain high gquality of construction
within the subdivizion, and reserves the right to waive these
standarads éf experisnce.

4. Garages aad Swimming Pools.

The openings or doors for vehicular entrances to any garage
located on a lot shall not face the front lot line. All lots shall
have at least a two {(2) car garageae, but not more than a three (3)
car garage unless otherwise approved in writing-h& Daveloper or any
person, firm, corporation or association to whom it may assign such
right. Garages, as meparate astructures, are subject to prior plan
approval under Section 2 hereof. No carport shall ba constructed

on any lot.
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No above ground swimming pbols shall be erectea oY piaqéd on
_any lot from the date hereof uniess its da-iqn_and placement -are
approved in wrxiting by the Developer oOX by any perxrson, £irm,

corporxation ar association to whom it may assign the right.
5. Setbacks. ' -

(a) No structure shall be located on any lot nearer to the
front lot line or the &side street iina'than the minimum building
setback liner shown on the recorded plat. Developer may vary the
established building lines, in its sole discretion, where not in
conflict with applicable goning regulations during the development
of the subdivision. FOr purposes of this section, the davelopment
of the subdivision shall be from rhe date that these restrictions
and protective covenants are executed by the Developers to the date
of the sale of the last remaining lot in Chapel creek, Section
Eight, to any person, £irm or corporation other than the
Developers. —

(k) The. front of any dwelling structure constructed on any
lot shall be not further than five (5) feet behind the minimum
building setback lina shown on the recorded plat.

(c) For purposer of these Restrictions and Protective
covenants, ail adjoining lots or portions thereof used as a site
for the construction of a single dwelling structure shall be
considered one (1) lot, so that these Restrictions and Protective
Covenants relative to side lot 1ines shall mean the szide lines of
any one or more lots or portion or portions of any lot or lots used
as a single dwelling bullding site.

(d) For purposes of this covenant, eaves, sSteps, and open
porches shall not e considered as a part of the building, provided
however, that this exception shall not be construed to permit any
portion of a dwalling structure or any othar building to encxoach
upon ancther lot. In no event shall any dwelling structure or any
other building be erected in violation of =mide vard requiremsnts of
any applicable zoning ordinance in effect at the time of

construction thereof. The minimum lot size shall be as shown on
the recorded plat.
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-V 65 Hinimum r;gé# A;agé;:f;{ﬂi_ - _ . _

(ai -The ground floor area of a one story hnulo shall he a
minimun of 1 B00 sgquare feet, - exclusive of the garage. )

(b} The total floor area of a two story house shall be a--
minimum of 2 100. sgquare faet, exclusive of the garage. .

{c) Finished hasement areas, garages and open ﬁorches shnll:
not be included in computing total floor area of any residential
structure.

7. HNuisances.

No noxious or offensive trade or activity shall be conducted
on any lot, nor shall aqything be done which may be or become an
annoyance or nuisance to the neighborhood.

8. Use of Other Structures and Vehicles.

{(a) No structure of a temporary character shall be
prermitted on any lot axcept temporary tool sheds or field officas
used by a bulider or Developers, which shall be removed when
construction or development is completed.

{(b) No cutbulilding, trailer, basement, tent, shack, garage,
barn, or structure other than the main residence erected on a lot
shall at any time be used as a residence, temporarlily or
permanently.

(c) No traller, truck, motorcycle, commercial vehicle,
camper trailer, camping vehicle or boat shall be parked or kept on
any lot any time unless housed in a garage or basement or parked to
the rear of the improvements located on any lot =0 thﬁt the sam=
shall not be vislble to the public from any street located in the
subdivision, or additions thereto. No automobile which is
inoperable shall be habitually or repeaatedly parked or kept on any
lot {except in the garage) or on any street.. No traller, boat,
truck or other vehicle, shall be parked on any street in thni
subdivision for a period in excess of twenty-four {24 houras in any
one calendar year.

{d) No automobile shall be continuously or habitually
parked on any strest or public right-of-way. For purposes of thia

Fr A « Srmann w
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paragraph, habitually or continuously parked on any strmet or

public right-of-way shall mean any pericd in excess of
hours.

=ix (6)
It is the intent of the peveloper that residents of the

development park theilr automobiles in their driveways and/or

garages.
9. Animals.

No animals, including reptiles, 1ivestock or poultry of any

kind shall ba raised, bred or kept on any lot, except that dogs,

cats or other househcld pets in this geographic area may ba kept

provided they are not kapt, bred or maintained foxr any commercial

A].l household pets, including dogs and cats,

shall at all times be confined to the lot occupied by the owner of

No animal runs shall bhe constructed on any lot in the
subdivision.

oxr breeding PUrposes.

such pet.

10. Landscaping; Sidewalks; Driveways.

{a) After the construction of a residence, the lot owner

shall grade and .hydroseed or sod that portion of the lot betwean

the front and street side walls of the residence and the pavemant

of any abutting streets.

{b) Each lot owner shall concrete the driveway within three

(3) months after completion of a single family dwelling.

(c) Upon an owner's failure to comply with the provis
this paragraph

jon of

10, Develaoper or any person or association to whom

i may assign the right, may take such action as necessary o

comply therewith, and the owner shall immediately upon demand ,

reimburse Developar or other performing parcty for all expensas
incurred in so. doing.

13. Mail and Paper Boxea; Hedges.

Building material for mailboxes and paper holders shall be

The design and placement of mailboxes and paper holders
must be approved in writing py the Develope

brick.

r or by any person,

firm, corporation or association to whom it may assign the right.

No hedge shall be placed or planted on any jot unless its



-
design and placement or Planting are approved in writing by
Developer or by any poarson, firm, corporation or association to
whom it may assign the right.

12. © T Utility Service.

Utilicy service 1ines serv ing each lot shall be underground
and shall be located only in those areas reserved on the plat for
utility easements. The utility easements shown on the plat shall
be maintained and preserved in their present condition and no
encroachment therein, and no change in the grade or elavation
therxeof, shall be made by any person, firm or corporation owing any
legal or egquitable 1ntergst in any lot in the subdivision without
the expressed consent in writing of the utllity service companies
Providing utility service to the subdivision.

13. clothas line; Fences and Walls.

(a} No cutside clothes line shall be exected or placed on
any lot.

(b) No fence or wall of any nature may be extended toward
the front or street side property line beyond the front or side
wall of the residence without approval of the Daveloper. Fences
shall not exceed 8ix (6) feet in height without appraval of the
Developer.

{c) No tennis court fence shall be erected on any lot in
the subdivision unless the fencing is coated with green vinyl.

(d) In the event that an inground swimming pool is
installed on any lot in the subdivision, a privacy fence shall be
erected to screen such swimming pool from sight.

14. Duty to Maintain Lot.

(a) From and after the date of purchase of a lot until
construction of a single family residence is atarted, Developer
shall have the exclusive right to perform all maintenance on the
lots, including but not limited to mowing. Each owner shall be
assessed an annual fee payable in January at the rate of $8.00 per
month for the first thrxee {(3) vears following the date the lot
owner acquires title to a lot; thereafter, sach lot owner shall be

Floyd County Recorder
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assessed an annual fee equal to Developer's actual cost of such
majintenance, including overhead and supervision costs, until
construction of a single family residence ia started.

(b} From and after the date construction cf a single family
residence on a lot is started, it shall bea the duty of each lot
owner to keep the grass on the lot properly cut, to keep the lot
free from weeds and trash, and to keep it otherwisze neat and
aAttractive in appearance should any owner fail to do so, then
Developer (or any person, firm, corporation or association to whom
it may assign the right) may take such action as it deems
appropriate, including wywing, in order to make the lot neat and
attractive and the owner shall immediately, upon demand, reimburse
Daveloper or other performing party for all expenses incurred in so

doing.

15. Business; Home Occupations.

No trade or businees of any kind (and no practice of
medicine, dentiastry, chiropody, osteopathy and like endeavors)
shall be conducted on any lot, nor shall anyvthing be done thereon
which may become an annoyance or nuisance to the neighborhood.
Notwithstanding the provisions hereof or of paragraph 1, a new
house may be used by a builder thereof as a model home for display
or the builder's own office, provided said use texrminates within
eighteen (18) months from completion of the house or upon such
additional period of time as may be expressly agreed to in writing
by Developer or any person, firm, corporation or association to

whom it may assign such right.

l16. Ssigns.
No sign for advertising or for any other purpose shall be

displayed on any lot or on a building or a structure on any lot,
except one sign for advertising the male or rentc thereof, which
shall not be greater in area than nine square fest; provided,
however, Developer (i) shall have the right to erect larger signs
when advertising the subdivision, (ii) to Place signs on lot

Document # 930002191
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and (ii1i) following the
S8ale of a lot, to Place signs on such lot 1nd1cnt1ng the name of
This restriction 8hall not Prohibie

the Purchaser of that lot,
igns ana lot numbers ax allowed by

applicable zoning regulation.

17. Drainage.

Drainage of each lot shal

No lot shall bhe used or ma

*ubbish, trash, or garbage.
not be kept exXcept in sanita

19, Easements.
_—_*_

company ig responsible.

20. Restrictions Run with Land.
\\
Unlesas altered or amended under the Provisions of this

the date thig document jig

paeriod of thirty (30) years from
extended automaticnlly for

recorded, after which time they shall be

Successive pariods of ten Years,

majority of the then owners of ¢

and covenants in whole or in part,

sSubject tgo these restrictions

Fallure of any owner to demand or insist upon observance of any of

ment # 9300021
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these restrictions, or to proceed for restraint of violation shall
not be deemed a walver of th§ violation, or the xight to .-gk
enforcement of thase restrictions.

-21. Plan of Development of Chapel Creek.

chapel Creek was originally planned ta be developed in four
{4) or more sections. Section Six includes _33 lots subject to
this declaration. Additional common areas may be conveyed to the
Homeowners Association at the tima that subsegquent sections are
developed, and the Daveloper reserves the right to annex subseguent
sections to the original development and each lot owner in Section
gix and each of the subsaqnant gsections annexed to such development
shall have the right to bacome members of the Associatlion; to share
the use of all common areasj; and such lot owners shall be assessed
for common expenses the same manners as all the lot owners in this
section of the subdivision. _

22. Homgowners Associatién.

(a) Memhership and voting rights

(1) Every ownex of a lot which is subject to
assessment shall be a member of the Association. Membership shall
be appurtenant to and may not be separated from awnership of any
lot which is subject to assesgment.
(ii} The Association shal™ have two classes of voting

membership: Cclass A, and class B.
class A. Class A members shall be all owners with the
exception of the Developer and shall be entitled to one vate for
each lot owned. When more than one pexrson owns an interest in any
lot, all such persons shall be members. The vote for such lots
shall be exercised as they among themselves agree, but in no event
shall such vote be split into fractional votes nor shall more than
one vote be cast with respect for any lot. Each voté cast for a
1ot shall e presumptively valid. But if such vote is questioned by
any member holding any interest in such lot, if all such members

are not in agreement, the vote of such lot which i= qgquaestioned
shall not be counted.
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Class B. Class B members shall be ﬁhe Davelopsar and the
Class B member shall be entitled to three (3) votea for each lot
owned. A Class B membership shall cease and bs converted tc Class
A membérship upon the happening of either of the following event;,
whichever occurs first: a. The total votes outstanding in the
Class A membership equals the total votes outstanding in the Class
B membership; or b. the 3lst day of December, 1991.

(b) Creation of tha lien and personal obligautions of the
assessmente.

(1) The owner of any lot within the development by
écceptanun of a Deed to any such lot, whather or nbt it shall be
expressed in such Deed, ’:I.s deemed to covanant and agrees to pay to
the Assoclation an annual assessment or charge which is initially
in the =um of Fifty Dollars ($50.00) per lot beginning with the
initial conveyvance of the lot for the Developer, and due the
following January 1, and thereafter due in a like manner on the
following 1lst day of January. The annual assessment, together with
intereat, cost, and reasonable attorneys fses, shall be a charge on
the land and shall be a continuing lien upon the property on which
such assessment is made. Each assessment together with interest,
cost and reasonable attorneys fees shall also be the perscnal
obligation of the person who was the owner of such property at the
time the assessments are due. The personal obligatibns for
delingquent assessments shall not pass to his successors in title
unless expressly assumed by them in the Deed to such lot.

(ii) The purpose of the assessments levied by the
Association shall be exclusively to promote the recreation, health,
safety, and welfare of the residents of the davelopment and for the
improvement and maintenance of the Common Areas.

(1iii) The Homeowners Association, by vote of the
majority of the members of sald Assoclation, may increase the
annual assessment.

(iv) Effect of nonpayment of assessments: remedies of
the Association: any assessments not paid within thirty (30) days
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aftar cthe due date shall bear 1nterent frum thn dne date at tha _
rate of Fifteen Percent (15%) per annum. The Assocliation may brinq- j:"
an action at law against the owner primarily to pay the same or -
foreclose the lien against the property. No owner may waive or
otherwise escape liahility for the asmessment provided for herein

by non-use of the cgmmon Area or nhandnnment of such lot.

(v) :Subordigation of the liens and mortgages. The
liens of the assessment provided for herein shall be subordinated
to the lien of any first mortgage in existence at the time that the
assasgsmeant becomes a lien. Sale or transfer of any lot shall not
affect the assesimant 1%en. However, tlhe sale or transfer of any-
lot pursuant to any mortgage foreclosure oOor any proceedings in lieu
thereof shall extinguish the lien of such assessments as to
payments which bscame due prior to such sale or transfer. No sale
or transfer shall relieve such lot from liability for the
assessments thereafter becoming due or from the lien thereof.

{vi) Exempt property. All propertiocs dedicated to and
accepted by a looal public authority, the Common Area, and all
properties owned by the Developer shall be exempt from the
agsessment created herein, except no land or improvements devoted
t0o dwelling use shall be exempt £from the said assessments.

{vii) The Developer shall call the first meeting of
the Homeowners session by giving thirty (30) days written notice to
all members. The first mesting shall take place no later than
January 1, 19%1.

(viii) Notice and quorum for any action. Written
notice of any meetings called Ffor the purpose of taking any action
shall be sent to all members not less than thirty (30) days nox
more than sixty (60) days in advance of the meeting. At the £firstc
meeting called, the presence of the members or of proxies entitled
to cast Sixty Percent (60%) of all votes of each class of
membership shall constitute a quorum. If the required guorum is

not present, another meeting may be called subject to the same
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_ not.tce requ.iremsnr.. - And a :equi.:e& quorum at the suhnequam:
}u.at:.lnq lhall be one-half (1/2) of the requ:h:e quorum. at the
‘preceding mesting. " No subsequent meeting -hall be held more t:ha.n -"- '

- -hixt.y {60) days following thes preceding meel-.:l.ng. . A :na.jori.t-.y vote

of the’ qucu:um shall. be regquired to take any act::Lon. __ )

‘(ix) Directors and incorporation: . The i-lomapwneri_ . -
Amssociation is an unincorporated entity and has not haen-
incorporated. The Homeowners Association pursuant to the
reﬁulations as set forth herein, may take by propar vote the action
to incorporate the i_lomqownei:s Association or they may decide to
stay as an uninco:porat-‘d entity. 7The may also tai:_. the action of
appointing a Board of Directors to aci: on hehalf of the
Assocliation, and to saet forth bylaws to guide the Association
and/or its Directors.

(x)}) Owners sasements and rights of enjoymant: Every
owner shall have the right and easement of enjoyment in and to the
Common Area which right and easement shall be appurtenant to and
shall pass with the title to every lot subject tc the following
provisions:

(1) The right of the Assocliation to daﬁ:l.cnte or
transfer any or all part of the Common Area to any public agency,
authority or utility for such purpose and subject to such
conditions as may be agreed to by the members. No such dedication
or transfer shall be effective unless an instrument agresing to
such dedication or transfer is signed by two-thirds (2/3) of each
class of memnbers has baen recarded.

(xi)} For the purposea of conformity and continuity
with respect to the appsarance of the portion of Chapel Creek,
Section One that is bordered by Chapel Lane, the Association shall
mow and maintain that portion of fLota Nos. 1, 6, 7, 21 and 22 vhich
comprise the earthen berm facing Chapel Lane.

(x1i) For the purposes of conformity and continulty
with respect to the appearance of the portion of Chapel Craek,
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Section Eight chat is bordered by County Line Road, the Association
shall mow and maintain that portion of Lots Nos.

which comprise the earthen berm facing County Line Road.

23. Enforcement.

anorcemeni of these Restrictions shall be by uroceedings at
law or in egquity broughp by any owner of real prope:ty in Chapel
CreekX Subdivision, by the Homeowners Association e:l.ablirshed under
the terms and provisions of paragraph 22 hereof, or by the
Developer against any person, £irm or corporation violating, or
attempting to vioclate, any covenant or restriction contained
herein, either to restrain violation, to direct restoration, or to
recover damages. Any 1;; owvner, the Homneowners Association or the
Developer who is successful in any proceeding to enforce these
restrictions shall be entitled to recover from any person, firm or
corporation found to be in violation of these restrictions, the
Court costs, expenses of litigation and attorney fees incurred in
the prosecution of such proceeding.

24. Invalidation.

Invalidation of any one of these covenants by judgment or
court order shall in no wise affect any of the other provisions
which shall remain in full force and effect.

25. opligation to Construct or Reconvey.

Each lot owner shall within two (2) years after the date of
conveyance of a lot without a dwelling thereon, commence in good
faith the construction of a single family dwelling approved
according to paragraph 2, upon each lot conveyed; provided, that
should said construction not commence within the specified periocad
of time, the Developer may elect to repurchase any and all lots on
which construction has not commenced for Ninety Percent (50%) of
the agreed purchase price of said lot or lots hereunder in which
event the lot owner shall immediately reconvey and deliver
posseasion of said lot or lots to the Daveloper by Warranty Deed.
Fallure of the Developer to elect to repurchase any lot on which
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construction has not commenced under the terms of this provislion
shall not be deemed a waiver of the Developer's right to elect to
repurchase in the future any or all of such lots on which

construction has not commsnced.

26. Reservation by Developer to Alter or Amend Restrictions

and Protective Covenants.

The Developer, its successors and assigns, reserves the
right to alter or amend these restrictions and protective covenants
during the development period cf the subdivision. For purposes of
this section, the development period shall be frcm the date that
these restrictions and protective covenants are executed by the
Developers to the date o.£ the recording of a Deed to any lot in
Chapel Creek, Section Six, to any person, firm or coxporation other
than Developer.

IN WITNESS WHEREOF: HK.D.S., INC., Owner and Developer

harein, has caused this instrument to be executed by its duly

authorized officers this -‘?2 day of SeEﬁsmhgc e 1992,

H.D.S., Inc.

[
BY:
Norman A. Schuler, President
ATTEST:

F]

d J. Hines, craetary

STATE OF INDIANA )
COUNTY OF FLOYD )

Before :;m, a Notary Public, in and for sald county .and
Btate, psrsonally appeared Norman A. Schuler and David J.. Hines; s
President and Secretary respectively of H.D.S., Inc., and .-- - Tk

acknowledged the execution of the foregoing instr nt. - . )
&:Z‘E day of - A

WITHESS my hand and notarial seal this
degtin s ™ ""165%, R
:2 ZE:;‘ £. du EZ:I: NOTARY
My Commission Expires: g:';: _ﬂﬁ[v_f d_u.pm- FUBLIC
-2 -9 County of Residence _E%_—

Prepared by: J. Terresnce Cody
Attorney At Law
P.0. Box 685
New Albany, IN 47150-0685
{B12) 944-2205
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